
UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
In Re:       CHAPTER 7 CASE 

 
John Carlos DiPetrillo,  
Stacy Lynn DiPetrillo,  
JCD Landscaping & Erosion Control,  
 
 
  Debtors.    BKY File No. 04-44186 RJK  
              
 

NOTICE OF HEARING AND MOTION FOR RELIEF 
FROM STAY  

              

TO:  Debtor and other entities specified in Local Rule 9013-3(a). 

1. Reynold C. Dittrich (hereinafter "Movant"), by his undersigned attorney moves 

the Court for the relief requested below and gives notice of hearing herewith. 

2.  The Court will hold a hearing on this motion on October 14, 2004, at 2:00 p.m., 

or as soon thereafter as counsel can be heard, before the Honorable Robert J. Kressel, in 

Courtroom 8W of the above entitled Court located at U.S. Courthouse, 300 South 4th Street, 

Minneapolis, Minnesota.   

3  Any response to this motion must filed and delivered not later than October 7, 

2004 which is seven days before the time set for the hearing (including Saturdays, Sundays and 

holidays), or served and filed by mail not later than October 4, 2004, which is ten days before 

the time set for the hearing (including Saturdays, Sundays and holidays). UNLESS A 

RESPONSE OPPOSING THE MOTION IS TIMELY FILED, THE COURT MAY GRANT 

THE MOTION WITHOUT A HEARING. 

4.  This Court has jurisdiction over this motion pursuant to 28 U.S.C. §§ 157 and 

1334, Federal Rule of Bankruptcy Procedure 5005 and Local Rule 1070-1. This proceeding is a 
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core proceeding.  The petition commencing this case was filed on July 28, 2004.  The case is 

now pending in this Court.   

5.  This motion arises under 11 U.S.C. § 362 and Federal Rule of Bankruptcy 

Procedure 4001. This motion is filed under Federal Rule of Bankruptcy Procedure 9014 and 

Local Rules 9013-1 - 9019-1.  Movant requests relief from the automatic stay with respect to 

property subject to a lien. Movant requests said relief be effective immediately notwithstanding 

Federal Rule of Bankruptcy Procedure 4001(a)(3). 

6.  Debtor is indebted to Secured Creditor in the original principal amount of 

$39,700.00, as evidenced by that mortgage note dated February 4, 2003, copy of which is 

attached hereto as Exhibit "A", together with interest thereon. 

7.  Debtor's indebtedness is secured by a mortgage on real estate in which Debtor 

has an interest as evidenced by that certain mortgage deed dated February 4, 2003, executed by 

John C. DiPetrillo and Stacy L. DiPetrillo, husband and wife, recorded on February 24, 2003, 

as Document No. 834386, a copy of which is attached hereto as Exhibit "B.”  The name and 

address of the original creditor is contained in the attached Exhibit "B.”  The property is located 

in Wright County, Minnesota and is legally described as follows to-wit: 
 
That part of Government Lot 1 of Section 10, Township 120, Range 27, described as follows:  
Commencing at the northwest corner of said Government Lot 1; thence east along the north line 
of said Government Lot 1, a distance of 1047.86 feet to the actual point of beginning; thence 
continue east along said north line, a distance of 300.00 feet, thence south, deflecting 90 
degrees right, a distance of 895.00feet more or less to the shoreline of Albion Lake; thence 
northwesterly along said shoreline, a distance of 301.00 feet more or less to a line drawn south 
at a right angle to the north line of said Government Lot 1 from the point of beginning; thence 
north along said line, a distance of 876.00 feet more or less to the point of beginning, Wright 
County, Minnesota.   

 
Secured Creditor is now the holder of said mortgage and is entitled to enforce the terms 
thereof. 

8. At all times material, Debtor was in default of the payments and performance of 

obligations to Secured Creditor. 
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 9.  Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause 

and/or adequate protection. This secured creditor's interest in the property is not adequately 

protected where, as of September 1, 2004, Debtor is delinquent in the making of post-petition 

monthly payments as required and is in default in an amount in excess of $39,029.93.  Debtor 

has failed to make any offer of adequate protection. 

 10. Debtor has no equity in the property and the property is not necessary to an 

effective organization.  The value of the property as scheduled by Debtor is $380,000.00 subject 

to Secured Creditor’s mortgage in excess of $39,029.93.  The property is also subject to a 

mortgage in favor of Mortgage Electronic Registration Systems, Inc., by its serving agent Litton 

Loan Servicing, LP in excess of $288,653.25.  The property is also subject to a third mortgage 

in favor of E-Cap Investments, Inc. in excess of $21,000.00.  Considering selling costs of 10%, 

Debtor has no equity in the property.  Since this is a liquidation case, no reorganization is being 

attempted.   

 11. Secured Creditor desires to protect its interest in the aforementioned property and 

requests the Court to vacate the stay of actions and allow foreclosure pursuant to Minnesota 

law. 

 12. Secured Creditor has incurred and will incur legal fees and costs to protect and 

enforce its rights in the subject property. 
 
 WHEREFORE, Secured Creditor, by its undersigned attorney, moves the Court for an 

order for judgment that the automatic stay provided by 11 U.S.C. § 362(a) be modified so to  

 

 

 

 















UNITED STATES BANKRUPTCY COURT 
DISTRICT OF MINNESOTA 

              
 
In Re:       CHAPTER 7 CASE 

 
John Carlos DiPetrillo,  
Stacy Lynn DiPetrillo,  
JCD Landscaping & Erosion Control,  
 
 
  Debtors.    BKY File No. 04-44186 RJK  
              

 

MEMORANDUM IN SUPPORT OF MOTION FOR RELIEF FROM STAY 

              

 
 Reynold C. Dittrich, (“Secured Creditor or Movant”) submits this Memorandum in 

Support of his Motion for Relief from Stay.   

FACTS 

 Movant refers to the facts stated in his Notice of Hearing and Motion for Relief from 

Stay and incorporates the same herein.   

ARGUMENT 
 
 CAUSE EXISTS FOR THE GRANTING OF RELIEF FROM THE AUTOMATIC  

STAY PURSUANT TO 11 U.S.C. § 362(d)(1) WHERE THE INTEREST OF THIS 

SECURED CREDITOR IS NOT ADEQUATELY PROTECTED. 

 Pursuant to 11 U.S.C. § 362(g) the burden is on Debtor to prove absence of cause and/or 

adequate protection. Secured Creditor's interest in the property is not adequately protected where: 

1.  As of September 1, 2004, Debtor is delinquent for post-petition monthly 

payments as required and is in default in the amount of $39,029.93.    
 

2. Debtor has failed to make any offer of adequate protection. 



3. Furthermore, Debtor has failed to meet its contractual obligations to make 

payments as they become due after the filing of the bankruptcy petition, which failure 

constitutes "cause" entitling the Secured Creditor to relief from the automatic stay under 11 

U.S.C. § 362(d)(1). A continued failure by Debtor to maintain regular payments to Secured 

Creditor is sufficient cause to entitle Secured Creditor to relief from the automatic stay. See In 

re Taylor, 151 B.R. 646 (E.D.N.Y, 1993) and In re Davis, 64 B.R. 358 (Bankr. S.D.N.Y. 1986). 
 

CONCLUSION 

Secured Creditor is entitled to relief from the automatic stay pursuant to 11 U.S.C. § 362 

(d)(1) for cause, and where its interest in the secured property is not adequately protected.  

Secured Creditor respectfully requests an order of this Court modifying the automatic stay 

consistent with the attached proposed Order.  
 
Dated: September 20, 2004 MANSFIELD, TANICK & COHEN, P.A. 

 
 
By: /e/ Jamie R. Pierce     
 Thomas G. Wallrich (213354) 
 Jamie R. Pierce (305054) 
 1700 Pillsbury Center South 
 220 South Sixth Street 
 Minneapolis, MN  55402-4511 
 Tel: (612) 339-4295 

 
 
#357574.1 
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UNITED STATES BANKRUPTCY COURT 

DISTRICT OF MINNESOTA 
              
 
In Re:       CHAPTER 7 CASE 

 
John Carlos DiPetrillo,  
Stacy Lynn DiPetrillo,  
JCD Landscaping & Erosion Control,  
 
 
  Debtors.    BKY File No. 04-44186 RJK  
              
 

ORDER 
              

The above entitled matter came on for hearing upon motion of Reynold C. Dittrich 

(hereinafter "Secured Creditor"), pursuant to 11 U.S.C. § 362 on October 14, 2004, at U.S. 

Courthouse, 300 South Fourth Street, Minneapolis, Minnesota. Appearances were as noted in 

the record.  Based upon the evidence adduced at said hearing, the arguments of counsel, and the 

Court being fully advised of the premises, 

IT IS HEREBY ORDERED that Secured Creditor, its assignees and/or successors in 

interest, is granted relief from the stay of actions imposed by 11 U.S.C. § 362 with regard to 

that certain mortgage deed July 29, 1996, executed by John C. DiPetrillo and Stacy L. 

DiPetrillo, husband and wife, recorded on February 24, 2003, as Document No, 834386 

covering real estate located in Wright County, Minnesota, legally described as follows, to wit: 
 
That part of Government Lot 1 of Section 10, Township 120, Range 27, described as follows:  
Commencing at the northwest corner of said Government Lot 1; thence east along the north line 
of said Government Lot 1, a distance of 1047.86 feet to the actual point of beginning; thence 
continue east along said north line, a distance of 300.00 feet, thence south, deflecting 90 
degrees right, a distance of 895.00feet more or less to the shoreline of Albion Lake; thence 
northwesterly along said shoreline, a distance of 301.00 feet more or less to a line drawn south 
at a right angle to the north line of said Government Lot 1 from the point of beginning; thence 
north along said line, a distance of 876.00 feet more or less to the point of beginning, Wright 
County, Minnesota.   



and may pursue its remedies under state law in connection with the subject note and mortgage 

deed. Notwithstanding Federal Rule of Bankruptcy Procedure 4001(a)(3), this Order is effective 

immediately. 

 
 
Dated:             
       Robert J. Kressel  
     Judge of Bankruptcy Court 
 
 




